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REMARKS 

Claims 1-22 are pending In the application. Favorable reconsideration of the 
application is respectfully requested. 

/. REJECTION OF CLAIMS 1-22 UNDER 35 USC §1 03(a) 

Claims 1-22 stand rejected under 35 USC §1 03(a) based on Zheng et qL 
Withdrawal of the rejection is respectfully requested for at least the following reasons. 

The Examiner admits that Zheng et ai does not teach a difference between the 
control gate conduction band Fermi level and a conduction band Fermi level of the top 
dielectric being less than the difference between the control gate valance band Fermi 
level and a valance band Fermi level of the top dielectric layer as recited in claim 1 . 

Regarding claim 16, contrary to the Examiner's position applicant respectfully 
submits that Zheng et al does not teach or suggest an embodiment In which the top 
dielectric thickness is less than the tunnel dielectric thickness. Zheng et aL merely 
discloses ranges for the respective dielectrics. Moreover, the ranges if anything 
suggest that the top dielectric is thicker than the tunnel dielectric, which is directly 
opposite to the claimed invention- (See, e.g., Col. 5, Ins. 2-18). 

Further, the present application was filed on October 14. 2003, whereas Zheng 
et ai issued as a US patent on October 28, 2003. Consequently, Zheng et aL serves 
as a reference only under 35 USC §1 02(e). As the present invention and the invention 
described in Zheng et aL were commonly owned by Advanced Micro Devices, Inc. both 
at the time of the invention and now, Zheng et aL does not constitute a valid prior art 
reference under 35 USC §103(c). (See Reel/Frame 014141/0673 and 012696/0915, 
respectively). 

For at least the above reasons, withdrawal of the rejection of claims 1-22 is 
respectfully requested. 
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//. CONCLUSION 

Accordingly, all claims 1-22 are believed to be allowable and the application is 
believed to be In condition for allowance. A prompt action to such end is earnestly 

solicited. 

Should the Examiner feel that a telephone inten/lew would be helpful to facilitate 
favorable prosecution of the above-identified application, the Examiner Is invited to 
contact the undersigned at the telephone number provided below. 

Should a petition for an extension of time be necessary for the timely reply to the 
outstanding Office Action (or if such a petition has been made and an additional 
extension is necessary), petition is hereby made and the Commissioner Is authorized to 
charge any fees (including additional claim fees) to Deposit Account No. 18-0988. 



The Keith Building 
1621 Euclid Avenue 
Nineteenth Floor 
Cleveland, Ohio 4411 5 
(216) 621-1113 



Respectfully submitted, 




Mark D. Saralino 
Reg. No. 34,243 



DATE: 



Febmarv 1 . 2005 
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